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upon their road as the plaintiff had to drive his horse along Gray's 
Ferry Road. Both were bound to the exercise of care in accord- 
ance with the circumstances of the case. 

We do not lose sight of the fact that in such questions as this 
the interests of other parties are concerned. The right of a man 
to risk his own life, and that of his horse, may be conceded; but 
not the right by an act of negligence, if not of recklessness, to 

place in peril the lives of hundreds of others who may happen to be 
travelling in a train of cars. 

What we have said disposes of the third and sixth assignments 
of error. The remaining assignments are carved out of the two 

just mentioned, and do not need more specific notice. 
The judgment is reversed, and venirefacias de novo awarded. 

Supreme Court of Pennsylvania. 

PENNSYLVANIA RAILROAD CO. v. LEWIS ET Ux. 

A boy over eight years of age was sent on an errand by his mother, which re- 
quired him to cross a railroad track. He took a short cut along the track, and 
was overtaken and killed by a train going in the same direction. The place 
where the boy was killed was within the limits of a city, and the train was moving 
at a rate of speed between eighteen and twenty-five miles an hour. 

Held, that the question of contributory negligence in the parent and child was 
for the jury, and that the same amount of care could not be demanded from a child 
as from an adult. 

Held, further, that regard must be had to the habits, character, condition and 
circumstances of people living in a city and along the line of a railroad, in ascer- 
taining what degree of care is necessary in running trains upon the outskirts of a 
city, and that an admitted trespass upon the road would not necessarily bar an 
action for damages. 

CASE to recover damages caused plaintiffs by the death of their 
minor son. Plea, "Not guilty." 

Upon the trial the plaintiffs' evidence was, in substance, as fol- 
lows: The plaintiffs resided on the line of the Pennsylvania 
Railroad, near Harrisburg, one quarter of a mile below and to the 
east of the Lochiel Mills. On November 22d 1869, Mrs. Lewis, 
the mother of the deceased, sent the deceased, a boy of eight and 
a half years, on an errand. A wagon road ran along the side of 
the track till it came to the Mills, where two ways were open to the 
boy; he might go on up the railroad, or he might make a circuit 
round the mill, a way which was twice as long as the other. Just 
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at the mill there was a private crossing belonging to the Mill Com- 

pany, and used for hauling sand, &c. Below the mill, to the east, 
was a curve, and between the tracks, above the mill to the west, 
there was a plank footway, used by the employees in going to and 
from their homes, most of which were a little way up the railroad. 
The boy stepped on the up-track going west, at this crossing, and 
while his attention was attracted by a traih coming towards the 
east on the down-track, he started to walk up the track. Having 
gone fifteen feet up the track from the crossing, he was struck by 
a train going west, thrown upon the other track, and run over 
and killed by the train coming east. A workman upon the road- 
side testified that the up-train, which was the " morning mail," was 

running at the rate of twenty to twenty-five miles an hour. 
The plaintiffs then offered to put in evidence an ordinance of 

the city of Harrisburg, passed in 1862, limiting the speed of trains 
to seven miles an hour. This was objected to, on the ground that 
in 1862 the locus of the accident was outside of the city limits. 
This offer the court below refused. 

The plaintiffs also offered to show that a large number of per- 
sons were in the habit of walking upon the track in this locality. 
Offer refused. 

The defendants' testimony was, in substance, as follows: The 

engineer, as he rounded the curve, saw the boy coming down from 
the mill towards the railroad. When first seen, he was forty or 

fifty feet ahead, and when he stepped upon the track he was but 
five or six yards from the engine. The engineer immediately blew 
the whistle and put on the brakes, but the sudden jerk broke the 
chain. The boy was struck about fifteen feet above the crossing. 
The engineer had turned off the steam several hundred yards 
below, and testified that he was running from fifteen to eighteen 
miles an hour. There was also evidence that even had the chain 
not broken, the train could not have been stopped in time to pre- 
vent the accident, and that even the air-brake, which was not then 

invented, would not have changed the result. 
Verdict and judgment for the plaintiffs; to which the defend- 

ants took a writ of error. 

Hall and Jordan, for plaintiffs in error.-A parent has no right 
to allow a child to be in a position where he will be likely to 
run into danger: Glassey v. Railroad Co., 7 P. F. Smith 172; 
Hummel v. Railroad Co., 8 Wright 375. The boy was where he 
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had no right to be: Railroad Co. v. Spearen, 11 Wright 300. 
Individuals have no greater rights at private crossings than any- 
where else on the track: Nicholson v. Erie Railroad Co., 41 N. 
Y., 2 Hand 575. It has never been held that running a train at 

any rate of speed is, per se, evidence of negligence: Shearman 
and Redfield on Negligence, p. 535; Wilds v. Railroad Co., 29 
N. Y. 315. 

Ovid F. Johnson (with whom was H. Alricks), contrc.-The 

question of negligence in the parents was properly for the jury: 
Railroad Co. v. Armstrong, 2 P. F. Smith 282. It is not per se 

negligence to send out a boy eight years old without a protector: 
Drew v. Railroad Co., 26 N. Y. 49; Lovett v. Railroad Co., 9 
Allen 563; Railroad Co. v. Kelly, 7 Casey 372. The jury alone 
can determine whether a particular rate of speed is negligence in 
a particular locality: Railroad Co. v. Long, 25 P. F. Smith 259. 

Contributory negligence cannot be determined as a question of law: 
Railroad Co. v. MeElwee, 17 P. F. Smith 311; Railroad Co. v. 

Ackerman, 24 Id. 265; O'Mara v. Railroad Co., 38 N. Y. 445; 
Beers v. Railroad Co., 19 Conn. 566. 

The opinion of the court was delivered by 
AGNEW, C. J.-This case was submitted to the jury correctly 

and fairly. In the first place the judge withdrew from the jury 
all the evidence that the public were accustomed to use the track 
at or in the neighborhood of the place of the accident, as a passage- 
way by sufferance of the railroad company; saying also that the 

company " is just as much entitled to the free and uninterrupted 
enjoyment of its track at this particular place as at any other 

along the entire line of the road." He also informed the jury, 
" that if this boy was walking on the track of this road, taking it 
as a short cut to his aunt's, he was where he had no right to be; 
and it matters not that many others had done the same; this did 
not justify this boy, nor could it justify the father and mother in 

using this track as a footway." 
He then fairly left the great question of the cause to the jury in 

fitting terms; that is, whether the train was " running at a safe 
and prudent rate of speed;" or (said he) " was the rate at which 
the train was approaching and running dangerous and reckless." 

Again, "if you find that defendants' train was running at the 
usual rate of speed and not at a reckless and dangerous rate, but 
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with proper care and caution, upon a good track, with the best 
brake then known, and with a due regard-and by this I mean 
with that regard that a prudent man would have-for the protection 
of human life, under the circumstances of the case, then we say to 
you that the plaintiffs cannot recover, and your verdict should be 
for the defendants." Surely this was not exacting an unjust or 

illegal degree of care and caution of the company entering within 
the outer limits of the city of Harrisburg where the accident hap- 
pened. It took place at the Lochiel Iron Works, situated immedi- 

ately alongside of the track, where numerous hands were constantly 
passing and repassing, and in the vicinity of the rows of houses 

occupied by the hands employed in these large works, and in a 

neighborhood where many persons were likely to be. According 
to the plaintiffs' evidence, the rate of speed of the train while ap- 
proaching and entering within these limits was from twenty to 

twenty-five miles an hour. The engineer himself testified to 

eighteen miles, and it was shown that before the coroner's jury he 
had testified that the speed was from twenty to twenty-five miles 
an hour. There was therefore evidence which justified the instruc- 
tions, and this distinguishes the case, at once, from that of The 
Railroad Co. v. Hummel, 8 Wright 375, in which Justice STRONG 

says, the cars were moving slowly by their own gravity, yet so 

perfectly under the control of the engineer that they could be im- 

mediately stopped. The question presented in this case is, there- 

fore, whether a railroad company may enter into the outskirts of a 

populous city at a high and dangerous rate of speed, even though 
it be upon its own track where the people have no right to be. 
He would be without much feeling for his kind, and wedded to 
technical rights to an unwarranted extent, who could affirm this 

proposition; and thus leave a people unprotected by law, and sub- 

ject to whatever danger any motive of interest or otherwise might 
lead to in the use of a high and dangerous rate of speed. The 
Railroad Co. v. Hummel, supra, asserts the rights of a railroad 

company upon its own track, as thoroughly as any case to be found 
in the books, and even there it is said, "ordinary care they must 
be held to." Is it common prudence or ordinary care to run into 
the outskirts of a city at a rate of speed so high and reckless that 

persons happening on the track are liable at any moment to be 
overtaken and crushed to death ? Conceding that these people 
are trespassers, yet must we have no regard to the habits, character, 
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condition, and circumstances of a people living in a city and im- 
mediately on the line of a railroad? Clearly to disregard them 
would be contrary to our sense of humanity, and to that common 
judgment of mankind expressed in the maxim " sic utere tuo, ut 
alienunm non laedas," and that rule of right doing, which requires 
men to do unto others as they would have others to do unto them- 
selves. But beyond this there is also that supervising authority 
of the state, which, by its police powers, is enabled to regulate 
even positive rights, when it is necessary for the safety, protection, 
and welfare of the people. Hence it has been held that the speed 
of trains through towns and cities may be regulated by municipal 
ordinances: Railroad Co. v. James et ux., 1 Phila. Weekly Notes 
68. But the absence of any such positive regulation does not 
leave the way open to a railroad company to run its trains into a 
populous town at a dangerous and reckless rate of speed. Are the 
circumstances of the case not to be heeded, and are the people, re- 
gardless of the probability of the loss of life, to be run down and 
crushed to death merely because they happen to be trespassers ? 
Does no duty rest upon a railroad company, because it is running 
upon its own track, unfenced and unguarded ? Surely we must 
not disregard the habits, character and condition of a people, ac- 
customed to run thoughtlessly and unheedingly into danger. We 
must take into account the feebleness of age and helpless infancy, 
the infirmity of mind and body of many living on a railroad track, 
their want of reflection and unthinking heedlessness, their want 
of apprehension of danger, and entire absence of injury they sup- 
pose they do to the track of a railroad; the many motives they 
have to do an act which, though a trespass, is seemingly to them 
no cause of complaint. Surely, the courts have not lost their 
power to declare what is ordinary prudence and care in the use of 
its track by a railroad company merely because the track is its 
own, and no one may rightfully trespass there. The circumstances 
which qualify this right must be taken into account and submitted 
to a jury under proper instructions. It is said this is to submit 
the company to the influence of prejudice, and that juries are 
always unfavorable. The causes of this prejudice it is not proper 
to discuss, but the common sense of mankind is not often very far 
wrong. Not to submit circumstances to a jury upon the evidence, 
and under the controlling power of a court, is simply to set aside 
the trial by jury. Whether the population is dense or sparse at 

669 



PENNSYLVANIA RAILROAD CO. v. LEWIS. 

the locus in quo, what is the likelihood of danger, and what the 
rate of speed compatible with the public safety under the circum- 
stances, are facts which necessarily find their way into the jury- 
box. When it is thus determined that the rate of speed is incom- 
patible with public safety, under the circumstances of the place, 
the rights of the company, even upon its own track, are qualified 
by the great law of the public good. Life is too sacred to become 
the sport of chance, or the sacrifice of heedless will. Salus 

populi est suprema lex." "Necessitas vincit legem et quod cogit, 
defendit." 

We hold, therefore, there was no error in the instruction of the 
court in this respect. This being the case, there cannot be any 
serious objection to the charge upon the other questions in the 
cause as to contributory negligence either on the part of the boy 
or his parents. Referring to the unlawful act of the boy in being 
upon the track, the judge said: " And if the boy in so doing had 
sufficient judgment and discretion to know the danger he was run- 
ning, and did not exercise the ordinary care that one of his age 
and maturity should, he was guilty of such negligence, concurring 
to an accident, as would prevent him from recovering against the 

company because he was a wrongdoer-a trespasser-and did not 

guard against the injury as he might have done. And if he could 
not recover, under the same conditions, if the accident resulted in 
his death, the plaintiffs cannot recover; for his negligence-the 
negligence of the son, servant, the agent-is imputable to the 
plaintiffs themselves when they ask to recover damages for an in- 
jury to their son, which was occasioned by an accident to which 
his own negligence contributed." As to the negligence of the 
mother herself, the court affirmed the fourth point of the defend- 
ants leaving the facts to the jury, and this fully covered the ground 
in connection with the answers to the third and fifth points of de- 
fendants. Finding no error, the judgment is affirmed. 

I. LIABILITY OF RAILROAD COM- of whom have an equal right to occupy 
PANY. the soil, provided there is no interfer- 

(I.) Speed of Train.-It has been ence with the other's rights. In the 
uniformly held that there may be negli- absence of a statute requiring a gate at 
gence in the rate of speed at which a such a crossing, the train must be so 
train is run, although the company own used as not to be dangerous to those 
the soil on which the tracks are laid. who are as much entitled to the proper 
Where there are crossings at grade the use of the crossing as the railroad com- 
question is between two parties, both pany to that of its track. What is a 
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proper and what is an improper use 
must generally depend upon the circum- 
stances of the case, and is then for the 
jury. In Railroad v. James and Wife, 
1 Weekly Notes 68, a child of eighteen 
months old was killed in the limits 
of the city of Allegheny, by a train 
running at the rate of twenty-five or 
thirty miles an hour, according to the 
plaintiff's testimony. An ordinance 
was at the time in force, passed in pur- 
suance of an Act of Assembly pro- 
hibiting the running of trains in that 
city at a greater rate than five miles an 
hour, and without causing a bell to be 
rung. The court below charged that if 
the accident had been caused by the 
negligence of the defendant in disobey- 
ing the ordinance, the plaintiffs (the 
child's parents) if not guilty of contri- 
butory negligence, could recover; that 
the child was too young to be itself 
guilty of negligence, but that if its 
presence on the track was owing to the 
parents' carelessness, or if the accident 
were unavoidable even if the ordinance 
had been obeyed, there could be no re- 
covery. The Supreme Court (of Penn- 
sylvania) affirmed the judgment, saying 
that in the exercise of police power the 
city had the right to regulate the run- 
ning of trains even on the private pro- 
perty of the defendant. I-n Reeves v. 
Railroad, 30 Penna. St. 454, a rail- 
road crossed at grade a turnpike, and 
some cattle in being driven across the 
lines were run down and killed by 
the locomotive. "Without," says 
WOODWARD, J., "laying down any 
general rule as to the manner in which 
that crossing or similar ones should be 
approached, the engineer was bound, in 
the circumstances of the case, to ap- 
proach it at a perfectly manageable rate 
of speed, and what he was bound to do 
the plaintiff had a right to presume 
would be done. And the measures of 
precaution taken or omitted by the plain- 
tiff, cannot be properly estimated with- 

out allowing him the full benefit of this 
presumption." 

In Railroad v. Ogier, 35 Penna. St. 
63, a train of cars was running at 
the rate of twenty-five miles an hour. 
The plaintiff's decedent was run into 
and killed in driving across the lines 
which crossed the road where he was, 
at grade. The question of negligence 
arising from the rate of speed at which 
the train was approaching the crossing, 
was held to have been properly left to 
the jury. It was also held to have been 
the duty of the defendant's servants to 
give a signal of the approach of the 
train to a road crossing at such time 
and in such manner as to be a timely 
and sufficient warning to the passengers 
upon the road: Railroad Co. v. Long, 
75 Penna. St. 257; see also Wharton 
on Negligence, ? 803. 

(2.) Abuse in, or neglect of, Whistling. 
-In Railroad v. Barnett, 59 Penna. St. 
259, the plaintiff was driving across a 
bridge which ran over a railroad, and 
an engine passing under the bridge 
whistled. The horses took fright and 
the plaintiff was injured. c" Whether," 
says WILLIAMS, J., "it is the duty of 
the company to give notice of the ap- 
proach of its trains at any point on the 
road, depends altogether upon circum- 
stances. Where there is no reasonable 
apprehension of danger no such notice 
is required, but if danger to the person 
or property of others may be reason- 
ably apprehended, or is likely to result 
from the running-of its trains without 
giving such notice, then it is the duty 
of the company to give it, and its omis- 
sion is negligence. The court therefore 
was clearly right in saying that it was 
the duty of the company to give notice 
wherever danger may result to persons 
rightfully travelling on a public road 
that crosses the track, whether at grade, 
or over or under the railroad, where 
danger would be the consequence of 
want of notice. * * * If under the evi- 
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dence in the case the court had charged 
as matter of law that the company was 
guilty of no negligence in not giving 
notice of the approach of the train, the 
instruction would have been clearly er- 
roneous. * * * The court properly 
charged that the jury should determine 
whether it was not the duty of the en- 
gineer to give some notice of the ap- 
proach of the train, and that this was a 
matter of fact, in view of all the sur- 
roundings, and not of law." 

In Railroad v. Whitten, 13 Wall. 
276, the deceased had died from injuries 
received from a locomotive of the rail- 
road company while crossing its track 
at grade in Janesville, Wis. The loco- 
motive was backing in an opposite di- 
rection to that of a freight train which 
had just passed. There was a conflict 
of evidence as to whether the hell of the 
locomotive was rung at the time of the 

injury. The court charged that it was 
the duty of the engineer to ring the 
bell for a sufficiently long time before 
crossing the street, to give warning to 
any passengers, and to keep it ringing 
till the tender had crossed the street. 
This was held a proper instruction, by 
the Supreme Court of the United States. 

In Railroad v. Payne, 59 Ill. 534, 
there was evidence that the crossing 
was of a dangerous character, and that 
the defendants ran the train on a down 

grade with comparative noiselessness, 
without sounding their whistle or ring- 
ing the bell. These facts were held 
sufficient to warrant the jury in finding 
a verdict for the plaintiff. 

See also Rothe v. Railroad, 21 Wis. 
256; Bilby v. Railroad, 18 C. B. N. S. 
584, and Railroad v. Garvey, 58 Ill. 
83. And in Artz v. Railroad, 34 
Iowa 153, where it was impossible for 
the person to see, and difficult for him 
to hear, an approaching train, near a 
crossing at grade, " It would be the 
clear duty," says COLE, J., "' of a rail- 
road company to ring the bell or sound 

the whistle, so as to warn persons of 
the approach of the train, and an omis- 
sion to so do, even in the absence of 

any statute requiring it, would be neg- 
ligence if so found by the jury, render- 
ing the company liable for any injury 
resulting therefiom. 

In Railroad v. Ackerman, 74 Penna. 
St. 265, the plaintiff's driver stopped 
about two steps from the crossing at 

grade. The state of the atmosphere 
and some obstructions prevented his 

seeing for any considerable distance. 
There was evidence that the train was 

moving more rapidly than was allowable 

by the city ordinance. There was a 
conflict of testimony in regard to the 

ringing of the bell. " If," says SHARS- 
WOOD, J., " the evidence given by the 

plaintiff is to be believed, the railroad 

company in the case before us was 

guilty of very gross negligence. They 
sounded no whistle, and if they were 

ringing a bell it could only have been 
at intervals; not continuously. (The 
driver of the wagon) stopped within ten 

steps of the crossing and listened, but 
heard nothing. If he had got out and 
led his horses on the track the result 
would have probably been the loss of 
his own life as well as that of the 
horses. * * * It is negligence in a rail- 
road company to have such a crossing 
so obstructed as this one appears to 
have been. * * * As to streets in a city, 
there should be a flagman at every 
crossing." 

The judge below had left it to the 
jury to say whether the servant of the 
plaintiff had done all that a cautious, 
prudent man could do. This was held 
to be a question of fact for the jury. 
See Maginnis v. Railroad, 52 N. Y. 
215. 

That the use of the steam-whistle 
on a locomotive is not per se negligence, 
see People v. Cunningham, 3 Denio 
524; Railroad v. Jones, 3 Campbell 
230; Jones v. Railroad, 107 Mass. 261; 
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Congreve v. Smith, 18 N. Y. 75; Con- 
greve v. Mlorgan, Id. 84; Morton v. 
Moore, 15 Gray 573. 

As to the use of steam-whistles in 
factories, see Knight v. Goodyear's Globe 
Co., 38 Conn. 438, and Railroad v. 
Dunn, 61 Ill. 385. 

As to the negligent use of the whistle 
by the railroad company where a horse 
has been frightened, occasioning an ac- 
cident, see Sneesby v. Railroad, Law 
Rep. 9 Q. B. 263; Railroad v. Barnett, 
supra; Railroad v. Fullerton, 14 C. B. 
N. S. 54; Railroad v. Harmon, 47 Ill. 
298; Hill v. Railroad, 55 Maine 438. 

As to the use and abuse of steam- 
whistles as signals, see the very inter- 
esting report of the Massachusetts Rail- 
road Commissioners, in the Boston 
Daily Advertiser of July 24th 1874, 
quoted in Wharton on Negligence, note, 
@ 804. 

As to the omission to use a signal of 
warning, see Bemis v. Railroad, 42 Vt. 
375; Trout v. Railroad, 23 Grat. 619. 
The defendant, however, can show that 
the injury was not caused by their 
omission: Railroad v. Bibb, 37 Ala. 
699; Howenstein v. Railroad, 55 Mo. 
33. 

II. CONTRIBUTORY NEGLIGENCE. 

(1.) In general.-The question of 
contributory negligence is ordinarily one 
of mixed law and fact, and wherever it 
depends upon the circumstances of the 
particular case should be submitted to 
the jury. WILLIAMS, J., in Railroad 
v. McElwee, 67 Penna. St. 315, says, 
" The law is well settled that what is 
and what is not negligence in a particu- 
lar case is generally a question for the 
jury and not for the court. It is always 
a question for the jury when the mea- 
sure of duty is ordinary and reasonable 
care. In such case the measure of duty 
is not fixed, but variable. Under some 
circumstances a higher degree of care is 
demanded than under others, and when 
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the standard shifts with the circum- 
stances of the case, it is in its very na- 
ture incapable of being determined as a 
matter of law, and must be submitted 
to the jury to determine what it is, and 
whether it has been complied with." 
See Mr. Francis Rawle's note to Lewis 
v. Railroad, 13 American Law Regis- 
ter N. S. 288. In Railroad v. Beale, 73 
Penna. St. 504, SHARSWOOD, J., says, 
" There never was a more important 
principle settled than that the fact of the 
failure to stop immediately before cross- 
ing a railroad track is not merely evi- 
dence of negligence for the jury but 
negligence per se and a question for 
the court. (Railroad v. Heileman, 13 
Wright 60.) It was important, not so 
much to railroad companies as to the 
travelling public. Collisions of this 
character have often resulted in the loss 
of hundreds of valuable lives of passen- 
gers on trains, and they will do so again 
if travellers crossing railroads are not 
taught their simple duty, not to them- 
selves only, but to others." In this 
case, the deceased in crossing a railroad 
at grade had almost come to a full stop, 
listened, and heard no train. The 
judge below had charged that if there 
was any point along the road on which 
the deceased was driving, before he 
struck the railroad, from which he 
could have seen or heard the approach 
of the train if he had stopped, it was his 
duty to have done so, and if he did not 
so stop there could be no recovery. A 
verdict having been given for the plain- 
tiff, the judgment was reversed, on the 
ground that the court should have held 
the conduct of the deceased to be, per se, 
contributory negligence. See Railroad 
v. Akerman, supra. 

There is some doubt as to whether 
the plaintiff, can recover where he or 
his decedent has been guilty of any 
negligence whatever. The better opin- 
ion is that if the negligence has not 
directly contributed to the accident he 

673 



674 PENNSYLVANIA RAIL 

can do so, and whether it has or not is 
for the jury. 

But in Potter v. Railroad, 21 Wisc. 
377, it is said, that, "Negligence, proxi- 
mate or contributory to the injury, how- 
ever slight, prevents recovery." In 

commenting upon this case, DixoN, C. 
J., in W4ard v. Railroad, 29 Wise. 144, 
says, " If by this is understood, as was 
doubtless intended, any negligence or 

omission, however slight, to use ordi- 
nary care, or a slight want of such care 

contributing to the injury, the expression 
is quite right, and no correction is re- 

quired, but the language is not adapted 
to convey this idea with accuracy." 
See also, Dreher v. The Town, sc., 22 
Wise. 675; Railroad v. Stallmnan, 21 
Ohio St. 1; Stiles v. Geesey, 71 Penna. 
St. 441, where READ, J., quotes with 

approval the following language by 
WOODWARD, J., 12 Harris 469: " It 
is an incontestable principle that where 
the injury complained of is the produc- 
tion of mutual or concurring negligence 
no action for damages will lie. The 

parties being mutually in fault, there can 
be no apportionment of the damages. 
The law has no scales to determine in 
such cases whose wrongdoing weighed 
most in the compound that occasioned 
the mischief." The former judge adds, 
"The question presented to the court 
or the jury is not one of comparative 
negligence between the parties, nor does 

very great negligence on the part of a 

defendant so operate to strike a balance 
of negligence as to give a judgment to 
a plaintiff whose own negligence con- 
tributes in any degree to the injury." 
See Wilds v. Railroad, 24 N. Y. 432; 
Railroad v. Miller, 25 Mich. 277. 

In the principal case, supra, it is 

distinctly held, that the fact that the 

plaintiffs' decedent was where he had 
no right to be, was not a necessary 
bar to his recovery, provided it did 
not directly contribute to the disaster. 
In True v. Railroad, 24 Vt. 497, it is 
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said, that " When there has been mutual 

negligence, and the negligence of each 

party was the proximate cause of the 

injury, no action whatever can be sus- 
tained. In the use of the words ' proxi- 
mate cause,' is meant negligence at the 
time the injury happened. In such 
case no action can be sustained by 
either, for the reason that as there can 
be no apportionment of damages there 
can be no recovery. So where the 

negligence of the plaintiff is proximate, 
and that of the defendant is remote, or 

consisting in some other matter than 
what occurred out of the injury, in such 
case no action can be sustained, for the 
reason that the immediate cause was the 
act of the plaintiff himself:" Hill v. 

Warren, 2 Stark. 377; Munroe v. Peach, 
7 Mctc. 274; Parker v. Adams, 12 
Mete. 415; Brownell v. Flagler, 5 Hill 

282; Brown v. Mllaxwell, 6 Hill 592; 
Williams v. Holland, 6 C. & P. 23. 
" On the other hand, when the negli- 
gence of the defendant is proximate 
and that of the plaintiff remote, the 
action can then well be sustained, 
although the plaintiff is not entirely 
without fault. This seems to be now 
settled in England and in this country. 
Therefore, if there be negligence on the 

part of the plaintiff, yet if at the time 
when the injury was committed it might 
have been avoided by the defendant in 
the exercise of reasonable care and pru- 
dence, an action will lie for the injury." 

See also Kerwhacker v. Railroad, 3 
Ohio St. 172; Railroad v. State, 29 Md. 

553; Railroad v. Trainer, 33 Md. 342. 
This principle was also maintained in 
Steel v. Burkhardt, 104 Mass. 59, where 

CHAPMAN, C. J., after citing Welch v. 
Weston, 6 Gray 505; Gregg v. Wyman, 
4 Cushing 322; Way v. Foster, 1 Allen 

408, and Spofford v. Harlow, 3 Allen 

176, says: "It is true generally that 
while no person can maintain an action 
to which he must trace his title through 
his own breach of the law, yet the fact 
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that he is breaking the law does not 
leave him remediless for injuries wil- 

fully or carelessly done to him, and to 
which his own conduct has not contri- 
buted." See also Lane v. Atlantic 
Works, 107 Mass. 104; Britton v. 
Inhab., 107 Mass. 347; Hibbard v. 
Thompson, 109 Mass. 288. 

In Isbell v. Railroad, 27 Conn. 404, 
it is said, " A remote fault in one party 
does not of course dispense with care in 
the other. It may even make it more 
necessary and important if thereby a 
calamitous injury can be avoided, or an 
unavoidable calamity essentially miti- 
gated. A boy enters a door-yard to 
find his ball or arrow, or to look at a 
flower in the garden, and is bitten and 
lacerated by a vicious bull-dog; still he 
is a trespasser, and if he had kept out 
would have received no hurt; neverthe- 
less is not the owner of the dog liable 
A person is hunting in the woods of a 
stranger or across the pasture of his 
neighbor, and is wounded by a concealed 
gun, or his dog is killed by some con- 
cealed instrument, or he is himself gored 
by an enraged bull. Is he in all those 
cases remediless because he is there with- 
out consent ? * * * Some [of the cases 
quoted] and especially those from the 
New York reports, if we understand 
them, are at variance not only with our 
own law but with the common law of 
England." 

"As a rule we may say that a per- 
son is not chargeable with contributory 
negligence who, when unwarned peril 
comes on him suddenly acts wildly and 
madly." Wharton on Negligence, 1 
304, citing Stokes v. Saltonstall, 13 
Peters 181; Buell v. Railroad, 31 N. 
Y. 314; Railroad v. Yarwood, 17 Ill. 
509; Johnson v. Railroad, 70 Penna. 
St. 357; Coulter v. Express Co., 5 
Lansing 67. For an illustration of the 
rule that the injury must have been oc- 
casioned solely by the defendant's fault, 
and without any negligence on the part 

of the plaintiff, in order to render the 
former liable, see Moody v. Osgood, 60 
Barb. (N. Y.) 644. 

(2.) Of Parent and Child.-In a suit 
by the parent for the loss of service of 
a child, the former's contributory negli- 
gence would be a bar to the action, and 
that fact is a proper question for the 
jury: Railroad v. Pearson, 72 Penna. 
St. 169. "We agree," says SHARS- 
WOOD, J., "that to say it is negligence 
to permit a child to go out and play 
without a grown attendant, would be to 
hold that free air and exercise should 
only be enjoyed by the wealthy, who 
are able to employ such attendants, and 
would amount to a denial of those ble ss- 
ings to the poor :" Kay v. Railroad, 65 
Penna. St. 277 was an action by the 
child in which the negligence of the 
parent would perhaps be no defence. 
See also Railroad v. Long, 75 Penna. 
St. 257. " We disagree emphatically," 
says Chief Justice AGNEW, in the last 
case, " to the position taken by the 
learned counsel for the railroad com- 
pany, that the rate of speed at the time 
was not material, and that seven or 
eight miles an hour is a rate of speed 
compatible with safety in passing 
through the streets of a populous town. 
While it is true that trains must be run 
at a high rate of speed to reach their 
greatest utility, populous towns and 
cities must be exceptions, where the 
speed must be moderated in view of the 
danger of life, limb and property; where 
the people and the trains have a common 
right to be, and have a joint use of the 
highway, the rights of each must be re- 
garded." 

In this case it was left to the jury to 
say whether the mother of the deceased, 
an infant less than two years and two 
months old, had suffered it to wander 
on the street, with the instruction that 
if she had done so the parents of the 
child could not recover. Held, that 
this was right. Where, however, the 
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suit is brought by the child, the decisions 
differ as to whether the negligence of 
the parent is a bar to recovery. That 
it is not, see Berge v. Gardiner, 19 
Conn. 507; Daley v. Railroad, 26 Conn. 
598; Bronson v. Southbury, 37 Conn. 
199; City v. Kirby, 8 Minn. 169; Bo- 
lai,d v. Railroad, 36 Mo. 490; Whirley 
v. Whittemore, 1 Head 620; Robinson 
v. Cone, 22 Vt. 213; Railroad v. Kelly, 
7 Penna. St. 372; Rauch v. Lloyd, 31 
Penna. St. 358; Railroad v. Spearen, 
47 Penna. St. 300; Glassey v. Heston- 
ville, 57 Penna. St. 172; Railroad v. 
Mahony, 57 Penna. St. 187; Railroad 
v. Snyder, 18 Ohio St. 399; Gardner v. 

Grace, 1 F. & F. 359. 
That the negligence of the parent is 

a bar to the recovery of the child, see 

Singleton v. Railroad, 7 C. B. N. S. 

287; Waitev. Railroad, 2B. & C. 719; 
Mangan v. Atherton, Law Rep. I Ex. 
239; Holly v. Gas Co., 8 Gray 123; 
Callahan v. Bean, 9 Alien 401; Wright 
v. Railroad, 4 Allen 283; Hartfield v. 

Roper, 21 Wend. 615; Lehman v. 

Brooklyn, 29 Barb. 234; Mangan v. 

Railroad, 36 Barb. 529; Bank v. Rail- 

road, 49 Barb. 529; Flynn v. Halton, 
4 Daly 552; Ross v. Innis, 26 Ill. 259; 
Chicago v. Starr, 42 Ill. 174; Railroad 
v. Vining, 27 Ind. 513; Railroad v. 

Huffman, 28 Ind. 287 ; Railroad v. 

Brown, 40 Ind. 535. But see Lynch v. 

Smrith, 104 Mass. 52; Railroad v. Bum- 

stead, 48 Ill. 221. 
A very young child cannot be guilty 

of contributory negligence. See Rail- 
road v. James and Wife, 1 Weekly 
Notes 68. In Kay v. Railroad, 65 
Penna. St. 277, AGNEW, C. J., says, 
"Where the injury is caused by the 
actual negligence of the company, the 

incapacity of a child of this age to 
know the danger and to avoid it shields 
it from responsibility for its acts:" 
Railroad v. Spearen, 11 Wright 304; 
Smith v. O'Connor, 10 Wright 218. 

Where the child is capable of exer- 

cising discretion it is for the jury to 

say whether in the particular case it 
was guilty of negligence, paying at- 
tention to the rule that less care is to 
be expected from a child than from an 
adult. In Railroad v. Snyder, 18 Ohio 
St. 414, WELSH, J., quotes from 
Railroad v. Mahoney, supra, the fol- 

lowing language of the court below. 
"To a child of the plaintiff's years 
no contributory negligence can be im- 

puted. She is not precluded from re- 

covering against one joint tort-feasor by 
showing that others have borne a share 
in it." The child was four years of 
age. See Karr v. Parke, 40 Cal. 193; 
Cosgrove v. Ogden, 49 N. Y. 255; 
Lovett v. Railroad, 9 Allen 357; Schier- 

field v. Railroad, 40 Cal. 447 ; Oldfield 
v. Railroad, 14 N. Y. 310; Drew v. 

Railroad, 26 N. Y. 49; Coombes v. 
New Bedford Co., 102 Mass 572; 
Grizzle v. Frost, 3 F. & F. 622; Bar- 
tonshill Coal Co. v. McGuire, 3 Macq. 
300; Railroad v. Gladman, 15 Wallace 
401; Railroad v. Stout, 17 Wallace 
657; Costello v. Railroad, 65 Barb. 92; 
Reynolds v. Stout, 2 N. Y. Sup. Ct. 
644. 

(3.) Of Trespasser.-See the lan- 

guage above quoted in Isbell v. Railroad, 
27 Conn. 404. In State v. Railroad, 
52 N. H. 528, SARGENT, J., quotes 
with approval from Norris v. Litchfield, 
35 N. H. 271, where it is said that, 
" The fact that the plaintiff is a tres- 

passer or violator of the law does not of 
itself discharge another from the observ- 
ance of due and proper care toward him, 
neither would it necessarily preclude 
him from a recovery against a party 
guilty of negligence." And see Rail- 
road v. Slate, 36 Md. 364, where 

BOwIE, J., says, "Where a person 
walking on a railroad track is run over 
and killed by an engine belonging to a 
railroad company, the company is re- 

sponsible in damages for such killing, 
though deceased was guilty of a want 
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of ordinary care and prudence in so 
walking on the tradk, provided it appear 
that the accident would not have oc- 
curred if the agent of the railroad com- 

pany had used, in running the engine 
which occasioned the killing, ordinary 
prudence and care in giving reasonable 
and usual signals of its approach, and 
in keeping a reasonable lookout." See 
also Gray v. Scott, 66 Penna. St. 345, 
and Railroad v. Trainer, 33 Md. 532. 

As to cattle injured w/ile trespassing, 
see Railroad v. Munger, 5 Denio 255; 
Wilds v. Railroad, 24 N. Y. 430; Rail- 
road v. McClure, 26 Ind. 370; Railroad 
v. Hunter, 33 Ind. 356; Williams v. 

Railroad, 2 Mich. 259; Eames v. Rail- 
road, 98 Mass. 560; Railroad v. Bray, 
57 Ill. 514; Railroad v. Smith, 22 Ohio 
St. 227; Railroad v. Seirer, 60 Ill. 
295. 

(4.) Use of Animals fearful of Loco- 
motive, 4-c.-See Railroad v. Dunn, 61 
Ill. 385. In Stone v. Hubbardston, 100 
Mass. 50, CHAPMAN, C. J., said " The 
court are of the opinion that when a 

horse, by reason of fright, disease or 

viciousness, becomes actually uncontrol- 

lable, so that his driver cannot stop him 
or direct his course, or exercise or re- 

gain control over his movements, and 
in this condition comes upon a defect in 
the highway, or upon a place which is 
defective for want of a railing, by which 
an injury is occasioned, the town is not 
liable for the injury unless it appears 
that it would have occurred if the horse 
had not been so uncontrollable; but a 
horse is not to be considered uncon- 
trollable that merely shies or starts, or 
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is momentarily not controlled by his 
driver." 

It is difficult to see how the court can 
decide as to what amount of fearfulness 
on the part of a horse, known to his 
rider or driver, is sufficient to constitute 
contributory negligence. The horse at 
a short distance from a locomotive may 
be perfectly controllable, and when 

brought in close proximity unmanagea- 
ble. Or he may be manageable in the 
absence of unexpected or repeated noises. 
Is it not then for the jury to say in each 

case, whether the knowledge of his 

peculiarities by the plaintiff is sufficient 
to bar his recovery against the railroad 

company? See Dennott v. Wellington, 
15 Maine 27; Bliss v. Wilbraham, 8 
Allen 564; M2urdoch v. Warwick, 4 

Gray 178. 
In Lower Macungie Township v. 

Mllerkhoff, 71 Penna. St. 280, the court 

said, " It was not a defence to the town- 

ship to show that by careful driving an 
accident might have been avoided at 
the place in question. That would fall 
far short of what was the purpose of 
the public highway. It must be kept in 
such repair that even skittish animals 

may be employed without risk of danger 
on it by reason of the condition of the 
road." 

The rule laid down in some of the 
cases that on the approach of a train a 
driver must not only stop, but get out 
and hold his horse's head, will seem to 
those who are acquainted with the habits 
of that animal a little singular. 
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Supreme Court of Indiana. 

HENRIETTA BARNHIZEL ET AL. v. ELIZABETH FERREL. 

A child adopted under the act regulating the adoption of heirs, approved March 
2d 1855, is entitled to inherit from the adopting parent as his heir in the degree of 
a child, 

By the adoption, he has the rights of a child of the adopting parent, without 

being his child in fact. His identity is not changed. 
Under the law, a married man may adopt a child without his wife joining in the 
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